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HONORABLE DONALD H. STECKROTH, BANKRUPTCY JUDGE

Before the Court is the motion filed by Maintainco, Inc. (“Maintainco”), the Flantiff in an action
captioned, Maintainco, Inc. v. Mitsubishi Caterpillar Forklift America, Inc. and Mid-Atlantic
Handling Systems, LLC, seeking an order remanding the matter to the New Jersey Superior Court-
ChanceryDivison, pursuantto28 U.S.C. 8 1452(b). In addition, Maintainco requeststhat this Court enter
anorder: 1) declaring that the automeatic stay doesnot gpply to Mitsubishi Caterpillar Forklift America, Inc.
(“MCFA”); and 2) vecating the automatic stay with respect to Mid-Atlantic Handling Systems, LLC
(“Mid-Atlantic”).

The Court hasjurisdictionunder 28 U.S.C. 88 1334(b), 151, and 157(a). Venueis proper under
28 U.S.C. §1409(a). Thefollowing shdl congtitute the Court’ sfindings of fact and conclusons of law in
accordance with Federal Rule of Bankruptcy Procedure 7052.

l. Procedural History and Factual Background

M CFA manufactures Mitsubishi brand forklift trucks and sdls the trucks to consumers through
authorized dealers. In 1985, Maintainco and Machinery Digtribution, Inc. (“MDI”)* entered into a
“Mitsubishi Forklift Trucks Standard Didtributor Sales and Service Agreement,” making Mantainco an
authorized digtributor of Mitsubishi forklift trucks and productsinthe designated area of thetweve northern
counties in the State of New Jersey. (See Cetification of Theodore Margolis, Esq., Exhibit “4,” 1

4)(hereinafter “Margolis Cert.”).

In 1985, MDI was a subsidiary of MCFA.
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Despite a fifteen-year business relationship, Maintainco filed a civil lawsuit in the Superior Court
of New Jersey-Chancery Divisonagainst M CFA on September 12, 2000. (Margalis Cert., Exhibit “4”).
In this complaint, Maintainco dleges that MCFA, inter alia, faled to provide Maintainco with the
necessary business support to successfully market Mitsubishi forklift productsin the northern New Jersey
region. (Margolis Cert., Exhibit “4,” §13). Further, Maintainco alegesthat MCFA “wrongfully undercut
[itg] efforts to improve its market share and obtain the profitsit deserves” (Margolis Cert., Exhibit “4,”
114). Maintainco asserted severd causes of action againg MCFA, including wrongful termination under
the New Jersey Franchise Practices Act?, breach of contract, and breach of the covenant of good faithand
far deding. (Margolis Cert., Exhibit “4"). Most importantly for this Court’s consderations, Maintainco
asserted a cause of action agangt MCFA for tortious interference, premised upon MCFA'’s dleged
improper appointment of a dud deder marketing Mitsubishi brand forklift trucksin northern New Jersey.
(Margalis Cert., Exhibit “4,” 1 17). According to Maintainco, the 1985 “Mitsubishi Forklift Trucks
Standard Digtributor Salesand Service Agreement” entered into betweenit and M CFA “ spedifically made
Maintainco not only the sole, but a so the exclusive’ distributor of Mitsubishi forklift productsinthe northern
New Jersey region. (MargolisCert., Exhibit“2,” 14). Consequently, according to Maintainco, MCFA’s
gopointment of a second, dua deder of Mitsubishi forklift trucks in the designated region congtituted a
breach of contract and a specific act by MCFA to destroy Maintainco’s business.

After Mantainco filed suit in New Jersey State Court, MCFA removed the action to the New

Jersey Didrict Court onSeptember 19, 2000 based ondiversty of dtizenship jurisdiction. (MargolisCert.,

’N.J.S.A. 56:10-1 to -29.



Bxhibit “6”). While the matter was pending in federa district court, Maintainco moved to amend its
complant to add Mid-Atlantic as an additiona defendant and to remand the matter to state court. (Margolis
Cert., Exhibit “6").

On Jure 13, 2001, The Honorable Stanley R. Cheder, U.S.M.J., entered an order granting
Maintainco’ smotionfor leave to amend itscomplaint to add Mid-Atlantic asadefendant. (MargolisCert.,
Exhibit “6”).2 Because the addition of Mid-Atlantic as a defendant destroyed diversity of citizenship
betweenthe parties*, Judge Cheder recommended that the matter be remanded to state court. (Margolis
Cert., Exhibit “6”). On June 26, 2001, MCFA appeded Judge Cheder’ s decision recommending that the
case be remanded to state court. (MargolisCert., Exhibit“6”). OnAugust 21, 2001, The Honorable John
C. Lifland, U.S.D.J., adopted the Report and Recommendation issued by Judge Cheder and remanded
the litigation to the Superior Court of New Jersey-Chancery Divison. (Margolis Cert., Exhibit “6”).

In his decison to remand, Judge Lifland particularly relied on the following andyss set forth by
Judge Cheder:

[T]he Court notesthat the daimsinvolved inthis case are state law dams,
there is no paticular federd interest in litigating the state court issues
involved in ether plaintiff’s origind daim againgt Mitsubishi or in litigating
the dams to be brought againg [Mid-Atlantic] and, indeed, there's a
good argument to be made that given the nature of these clams which
have atendency to be onwhat might be called the cutting edge of the area

of franchise litigaion and franchise practices litigation that’s more
appropriate for the state courtsinfact to decide such cutting edge issues.

3In response to the First Amended Complaint, MCFA filed a counterclaim alleging that
Maintainco disparaged MCFA and Mitsubishi products, impermissibly convinced customersto
purchase Toyota brand products instead of Mitsubishi products, and failed to achieve adequate market
penetration for MCFA. (Margolis Cert., 111).

“Mid-Atlantic and Maintainco are both New Jersey corporations.
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[(Margolis Cert., Exhibit “6").]

The Firs Amended Complaint filed by Maintainco asserted the following causes of action againgt
Mid-Atlantic: 1) tortious interference by Mid-Atlantic (and MCFA) with Maintainco’'s cusomersin the
northern New Jersey region; 2) tortious interference by Mid-Atlantic with respect to Maintainco’'s
business rlationship with MCFA; and 3) breach of contract by Mid-Atlantic “to Mantainco as athird-
party beneficiary” of a letter agreement executed between Mid-Atlantic and MCFA on July 13, 2000.
(Margalis Cert., Exhibit “2").

Sincethe remand to New Jersey State Court, the matter has been plagued by discovery disputes
and procedura “jockeying” between the parties. Asaresult, The Honorable Gerad C. Escda, JS.C,,
the state court judge presiding over the case, appointed Thomas J. Giblin, Esg. as a specia Discovery
Master on February 28, 2002. (Margolis Cert., Exhibit “7”). The Discovery Master was appointed to
decide any contested issues arigng during the discovery process, and any discovery rulings issued by the
Discovery Master can be appealed by the parties to Judge Escda. (Margolis Cert., Exhibit“ 7). Since
his appointment gpproximately eighteen months ago, the Discovery M aster has had extensive involvement
inthe underlying lawsuit. The Discovery Master has reviewed hundreds of pages of briefs, affidavits, and
businessrecords. (Margolis Cert., 121). Formd hearings have been hdd beforethe Discovery Master
on at least four separate occasions, and the Discovery Madter has aready issued seven different rulings

concerning specific discovery disputes between Maintainco and MCFA.®> (Margolis Cert., 1 21).

*Hearings were held on the following dates; April 4, 2002, April 24, 2002, November 25,
2002 and April 25, 2003.
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To date, the paper discovery exchanged between the parties is voluminous. Maintainco has
produced over one millionpages of documents, while MCFA has produced gpproximately twenty-seven
thousand documents. (Margoalis Cert., 123). Although the parties have not yet taken most of thefact or
expert depositions, counsel for M CFA and Maintainco have proposed draft schedulesfor depositions and
for the exchange of expert reports. (Certification of Thomas J. Callin, ESq., 1 12)(hereinafter “Coallin
Cert.”). The parties are awaiting gpprova of the proposed schedules by ether the Discovery Master or
the state court. (Collin Cert., 12).

In addition, there are four mations currently pending before Judge Escaa in the New Jersey
Superior Court. On November 5, 2002, MCFA appealed Ruling No.2 of the Discovery Master.
(Margolis Cert., 24(a)). Theissues have been fully briefed by both MCFA and Maintainco, and the
parties are awaiting a decision from Judge Escda. On March 25, 2003, Maintainco filed an appeal of
Ruling No.6 of the Discovery Master. (Margalis Cert., 1 24(b)). Similarly, the issues have been fully
briefed by M CFA and Maintainco, and the partiesare awaiting adecison from Judge Escda. (Margolis
Cert., 1 24(b)). On April 2, 2003, Maintainco filed a motion for sanctions against MCFA and Mid-
Atlantic gemming fromMid-Atlantic’ saleged refusa to comply withitsdiscovery obligations. (Margalis
Cert., 1 24(c)). Findly, on May 9, 2003, Maintainco filed a motion seeking leave to file a Second
Amended Complant inorder to add three additiond counts against MCFA for dleged violations of the
New Jersey Consumer Fraud Act and for common law fraud. (Margolis Cert., 1 24(d)). MCFA and
Maintainco have fully briefed these issues and the parties are awaiting a decison from Judge Escda.

(Margolis Cert., 1 24(d)).



On May 29, 2003, Mid-Atlantic filed a Chapter 11 bankruptcy petition with the United States
Bankruptcy Court for the Digtrict of New Jersey. On June 5, 2003, M CFA requested that Judge Escda
stay dl proceedings in the underlying lawsuit, induding the daims filed by Maintainco againg MCFA.
(Maint. Br., pg. 3).6 On June 6, 2003, Judge Escalaissued an order staying the proceedings only asto
the debtor, Mid-Atlantic. (Maint. Br., pg. 3). Inaddition, Judge Escaaordered that the parties must seek
relief from the automatic Stay as aganst Mid-Atlantic within thirty days, or el sewave ther dams agangt
Mid-Atlantic in the pending state court action. (Margolis Cert., Exhibit “15"). Thereafter, on June 17,
2003, MCFA filed anatice of removal of the entire state court action to the United States District Court
for the Digtrict of New Jersey pursuant to 28 U.S.C. § 1452 and Federa Rule of Bankruptcy Procedure
9027.” Thisisthe second time MCFA has removed the state court action to federal court.

It is contended by MCFA that it “removed the action because the relief sought by Mantainco
would, if granted, destroyamajor asset of Mid-Atlantic, itsdealer agreement withM CFA for the sdle and
sarvice of Mitsubishi forklift trucks in northern New Jersey.” (MCFA Br., pg. 1).2 In response to
MCFA’sremovd, Maintaincofiledthe present motion seeking to once again remand the underlying action
to the Superior Court of New Jersey. Maintainco aso movesfor an order declaring that the automatic
stay does not apply to MCFA and vacating the automatic stay with respect to Mid-Atlantic so that

Maintainco can continue to prosecute its Sate law clams against Mid-Atlantic.

The designation “Maint. Br.” refers to the moving brief filed by Maintainco, a page 3.

"By operation of 28 U.S.C. § 157 and the 1984 District Court of New Jersey “Standing Order
of Referrd of Casesto the Bankruptcy Court,” the matter was referred to the Bankruptcy Court from
the Didtrict Court of New Jersey.

8The designation “MCFA Br.” refersto the opposition brief filed by MCFA, at page 1.
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On October 6, 2003, after argument on the motion and one day before the bar date for filing
proofs of clams, Maintainco filed a proof of dam with addendum sating it was neither consenting to
bankruptcy court jurisdiction to adjudicate the pending litigation nor waiving its right to have the action
tried in the state court.

. Discussion

Thefirg leve of inquiry in evauating arequest for remand is to examine whether the action was
properly removed. 1nre Montague Pipeline Technologies Corp., 209 B.R. 295, 298 (Bankr. E.D.N.Y.
1997). Remova of claims related to bankruptcy cases is governed by 28 U.S.C. § 1452. Section
1452(a) provides in pertinent part that “[a] party may remove any clam or cause of action in a civil
proceeding . . . to the digtrict court for the district where suchcivil action is pending, if such district court
has jurisdiction of such dam or cause of action under section 1334 of this title” 28 U.S.C. § 1452
(1994).

28 U.S.C. § 1334(a) providesfederd didrict courts with “origind and exclusive jurisdiction of
al cases under title 11.” See 28 U.S.C. § 1334(a) (1993). Inturn, 8 1334(b) grants federd district
courts with “origind but not exclusve juridiction of dl civil proceedings arisng under title 11, or arisng

in or related to cases under title 11.” See 28 U.S.C. § 1334(b) (1993).°

*Thejurisdictiona grant in § 1334 is applicable to the bankruptcy court through 28 U.S.C. §
157(a), which alows the digtrict court to refer cases under title 11 and proceedings arising under title
11 or arising in or related to a case under title 11 to the bankruptcy judges for the ditrict. Further,
thereisa 1984 “ Standing Order of Referra of Casesto the Bankruptcy Court” in the New Jersey
Digrict Court that refers dl such matters to the bankruptcy judges within New Jersey.
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A proceeding is one “arisgng under title 11” if the claims asserted in the matter are predicated on

aright created or determined by title 11. 1n re Marcus Hook Dev. Park, Inc., 943 F.2d 261, 267 (3d

Cir. 1991); Montague Pipeline Technologies, 209 B.R. at 299 (citationomitted). A proceeding “aisng
in” a case under title 11 includes various adminidraive matters “tha are found only in bankruptcy and
which do not exist outsde of abankruptcy case.” 1d. (citation omitted). See 28 U.S.C. § 157(b)(2).

Proceedings “related to” a case under title 11 are generdly described as those “non-core” proceedings

otherwise related to a case under title 11 and whose outcome could conceivably have an effect on the

adminigration of the bankruptcy estate. Inre The Guild & Gdlery Flus, Inc., 72 F.3d 1171, 1181 (3d
Cir. 1996)(stating that an action is related to a bankruptcy case “if the outcome could ater the debtor’s
rights, liabilities, options, or freedom of action . . . and which in any way impacts upon the handling and
adminigtration of the bankrupt estate’). See 28 U.S.C. § 157(c)(1).

While the pre-petition state law tortious interference and breach of contract clams asserted by
Maintainco agang Mid-Atlantic dearly do not “arise under” or “aise in” a case under title 11, these
camsare, at theleadt, “related to” Mid-Atlantic’s Chapter 11 case since the outcome of the underlying
lawsuit could dter the Debtor’ srights concerning asignificant asset of the estate, namdly, the digtribution
agreement between Mid-Atlantic and MCFA. Thus, the State court action is a proceeding “related to”
the Debtor’ s bankruptcy case and bankrutpcy court jurisdiction exists pursuant to 8 1334(b). Therefore,
the state court action was properly removed by M CFA under 8 1452(a) and this Court may consider the
remand mation filed by Maintanco.

A. Maintainco's Request For The Bankruptcy Court To Abstain From Adjudicating

The Underlying Litigation
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The gravamen of Maintainco’s motion requests that the Court abstain from adjudicating the
removed state court action filed by Maintainco against MCFA and Mid-Atlantic. Three methods exist

through which a federa court may decline to exercise its jurisdiction over actions properly removed

pursuant to the jurisdictiona grant contained in 28 U.S.C. § 1334(b). In re Donington, Karcher,

Sdmond, Ronan & Rainone, PA., 194 B.R. 750, 756 (D.N.J. 1996).

Firgt, 28 U.S.C. § 1334(c)(2) contains aprovisonfor mandatory abstention, whereby the court
determines*“that the actionis‘ outsde the remova jurisdiction granted to the federa courtsby Congress

... and remands the suit back to state court.” 1d. (quoting Bacor/Morristown Ltd. P ship v. Vector

Whippany Assocs,, 181 B.R. 781, 788 (D.N.J. 1995); see dso 28 U.S.C. § 1334(c)(2) (1993).

Second, 28 U.S.C. 8§ 1334(c)(1) providesfor permissive or discretionary abstention, permitting adigtrict
court to abstain fromadjudicating amatter inthe interests of justice and comity or out of respect for Sate
law. Inre Donington 194 B.R. a 756; seedso 28 U.S.C. 8 1334(c)(1) (1993). Finally, 28U.S.C. §
1452(b) not only provides for the remova of state court actions to federal court, but the statutory
provison aso grants the digtrict court with the authority to “remand suchdamor cause of action on any
equitable ground.” 1d.; see dso 28 U.S.C. § 1452(b) (1994). Where grounds for mandatory or

discretionary abstention are present, remand is proper. Inre Micro Desgn, Inc., 120 B.R. 363, 366

(E.D. Pa 1990). The Court will address each abstention principle in turn.
1 Mandatory Abstention
Mandatory abstention derives from 28 U.S.C. 8§ 1334(c)(2), which provides asfollows:
Upon timey motion of a party in a proceeding based upon a State law

clam or State law cause of action, related to a case under title 11 but not
arigng under title 11 or arigng in a case under title 11, with respect to
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which an action could not have been commenced inacourt of the United
States absent jurisdiction under this section, the digtrict court shdl abstain
from hearing such proceeding if an action is commenced, and can be
timely adjudicated, in a State forum of appropriate jurisdiction.

[28 U.S.C. § 1334(c)(2) (1993).]

Mandatory abstention by a digtrict court is appropriate only when each of the following six
prerequisites are satisfied: 1) atimely motion for abstention is made by a party in the proceeding; 2) the
proceeding is based upon a state law claim or state law cause of action; 3) the proceeding isrelated to a
case under title 11; 4) the proceeding does not arise under title 11; 5) the action could not have been
commenced inafederal court absent jurisdictionunder 28 U.S.C. 8§ 1334; and 6) an actioniscommenced,

and can be timely adjudicated, in a sate forum of appropriate jurisdiction. Inre Donington, 194 B.R. at

757. See ds0 In re Kamine/Besicorp Allegany. L.P., 214 B.R. 953, 974-75 (Bankr. D.N.J. 1997); In

re Warren, 125 B.R. 128, 131 (E.D. Pa. 1991).

Itisundisputed that this case satisfiesthe firgt, second, and fifthfactorsof the mandatory abstention
andyss, and MCFA does not chdlenge thesefactors. Maintainco filed atimely aostention motion seeking
remand to state court, and al of the claims present in this litigation stem from either Sate Statutory or
common law. With respect to the fifth factor, the dynamic of the underlying lawsuit in its present posture
could not have been commenced infederal digtrict court because no federal question exists, and complete

diversity of citizenship no longer exists after Maintainco added Mid-Atlantic asan additional defendant.™®

1OMid-Atlantic argues that independent federal jurisdiction exists so long as the Court “strips’
the dams againg Mid-Atlantic from the underlying lawsuit. That is, counsd for Mid-Atlantic submits
that “[s]ince the action has now been stayed againgt Mid-Atlantic, there is once again diversity.” Not
only does counsd for Mid-Atlantic fail to provide any legd support for this theory, but the argument
begs the Court to ignore the procedura history of this case. Whether or not the action against Mid-
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However, M CFA and Mid-Atlantic argue that mandatory abstentionis not appropriate Since, they contend,
the underlying lavauit isa core proceeding under title 11 and Maintainco hasfaled to demonstrate that the
action can betimey adjudicated in state court.

MCFA contends that the removed lawsuit is a “core’ proceeding based upon 28 U.S.C.
88 157(b)(2)(A), (B), and (O). These statutory provisions provide in relevant part:

Core proceedings include, but are not limited to —

(A) matters concerning the adminidtration of the estate;

(B) [the] dlowance or disdlowance of clams againg the edtate. . . ; and

(O) other proceedings affecting the liquidation of the assets of the edtate . . . .
[See 28 U.S.C. §§ 157(b)(2)(A), (B) and (O) (1994) ]

With respect to § 157(b)(2)(A), MCFA mantains that since the underlying action concernsthe
vaidityof amajor asset of the estate, namdy, the dealer agreement betweenMid-Atlanticand MCFA, “the
legd status of [this] magjor asset of the estate will greetly affect the adminigtration of the Debtor’ sestate as
any remova of the asset fromthe estate will hinder the Debtor’ sattemptsto reorganize” (MCFA Br., pgs.
11-12). MCFA cdamsthat 8 157(b)(2)(B) is satisfied because Maintainco is effectivdy “attempting to
seek dlowance of a dam againg the Debtor’s estate. If Maintainco were successful in the [underlying
action], it would have a dlam againg the Debtor’ s estate for damages, fees, costs, and interest.” (MCFA
Br., pg. 12). Findly, under § 157(b)(2)(O), MCFA submitsthat Maintainco “is attempting to liquidate an

asset of the estate,” and as such, the underlying action is a core proceeding forestdling the exercise of

mandatory abstention.

Atlantic is sayed is of no moment since the question of whether federa jurisdiction exigts is a separate
inquiry and it surdly does not exigt in the absence of Mid-Atlantic being dismissed from the litigation.
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Asprevioudy noted, it can hardly be disputed that the underlying lawsuit ratesto Mid-Atlantic's
Chapter 11 case so asto confer "rdated to" jurisdictionuponthis Court. However, whether theunderlying
proceeding “arises under” ether title 11 or is a case under title 11 “ depends on whether the nature of the
action fdls within the core jurisdiction of the bankruptcy court and is therefore found to be a ‘core
proceeding.”” In re Donington, 194 B.R. a 757. Simply put, a core proceeding “‘ invokes a substantive
right provided by title 11 or by its nature, could ariseonly in the context of a bankruptcy case.’” Copdlin
V. Spirco, Inc.,, 182 F.3d 174, 180 (3d Cir. 1999)(citation omitted)(emphasis added). In contrast, “a
‘non-core’ proceeding belongs to ‘the broader universe of al proceedings that are not core proceedings
but are nevertheless related to a bankruptcy case.’” 1d. (citation omitted). For mandatory abstention to
aoply, the proceeding inquestionmugt be a non-core, related to proceeding. InreBecker, 136 B.R. 113,
116 (D.N.J. 1992). For thereasonsthat follow, this Court disagreesthat the underlying action condtitutes
acore proceeding under 88 157(b)(2)(A), (B) or (O).

Firgt, with respect to § 157(b)(2)(B), dthough it may be true that if successful in the underlying
lawsuit Maintainco may have aclam agang Mid-Atlantic, it cannot be sad that by prosecuting its pre-
petition, state law damsagang Mid-Atlantic Maintainco is attempting to seek allowance of adamagainst
the Debtor’ sestateinthe traditiond sense. (MCFA Br., pg. 12)(emphasisadded). Maintainco’ spotentia
damages clam againgt Mid-Atlantic may quantify damagesfor Mid-Atlantic’ saleged tortious interference
with Maintanco's busness reations, but the damages dam “does not involve the ‘dlowance or
disdlowance of dams againg the estate’ inthe traditiona sensethat it will determine whether [Mantainco]

has a dam agang [Mid-Atlantic’s bankruptcy] estate.” Bevilacqua v. Bevilacqua, 208 B.R. 11, 16

(E.D.N.Y. 1997).
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However, subsequent to oral argument and onthe eve beforethe Court was prepared to issue this
decison, Maintainco filed an “unliquidated” proof of claim in the Chapter 11 proceeding. An addendum
to the proof of daim contains the following provison: “[b]y the filing of this proof of dam, Mantanco is
neither consenting to the jurisdiction of the Bankruptcy Court to adjudicate the pending litigation nor
walving any of itsrights to have the actiontried inthe State Court, dl suchrightsbeing expresdy reserved.”

Fallowing the filing of this proof of dam, M CFA immediatdly filed a supplementa |etter brief with
the Court, arguing that the filed proof of dam eviscerated Maintainco's attempt to have this Court
mandatorily abstain from adjudicating the underlying litigation. M CFA arguesthe underlying litigationwas
transformed into a core proceeding uponthefilingof the proof of dam. Ordinarily, thisassertioniscorrect.
“Whenacreditor filesa proof of clam it submits itsdf to the Bankruptcy Court’ s equitable power, and the
cdams, even though arisng under state law, become core proceedings within the jurisdiction of the

bankruptcy court.” Pan Am. World Airways, Inc. v. Evergreen Int'l Airlines, Inc., 132 B.R. 4, 7

(SD.N.Y. 1991)(citing Gulf States Exploration Co. v. Manville Forest Prods. Corp., 896 F.2d 1384,

1389-90 (2d Cir. 1990)). SeedsoInre Best Reception Sys., Inc., 220 B.R. 932, 944 (Bankr. E.D.

Tenn. 1998)(“[W]here a party hasfiled aproof of clam in adebtor’'s case, any action asserted by that
party againgt the debtor that raises the same issues as those encompassed by the proof of clam isacore

proceeding under . . . 8 157(b)(2)(B)”); In re Argus Group 1700, Inc., 206 B.R. 737, 747-48 (Bankr.

E.D. Pa. 1996)(adopting the rationde that the filing of a proof of dam in a bankruptcy proceeding
transforms a pre-petition state law claim which wasfiled in state court before the bankruptcy filing into a
core proceeding), &f'd, 206 B.R. 757 (E.D. Pa 1997). Because the proof of claim filed by Maintainco

encompasses the same issues as those raised by the removed state law proceeding (infact, the state court
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complaint was attached to the proof of dam), the filing, without more, converted the underlying action into
acore proceeding under § 157(b)(2)(B).

In reply, Maintainco filed itsown responsive letter brief. Maintainco advances severd arguments
that the proof of claim does not convert the matter into a core proceeding and aso submitsit should be
permitted to withdraw the proof of daim without prgjudice. The Court will accept this statement as a
formd request by Maintainco to withdraw the proof of dlam it filed againg Mid-Atlantic. See, eg.,Inre
Overly-Hautz Co., 57 B.R. 932, 935 (Bankr. N.D. Ohio 1986)(holding that a letter to the court was
sufficient for the withdrawa of a proof of claim), &f’d, 81 B.R. 434 (N.D. Ohio 1987).

The withdrawa of a proof of dam is guided by Federal Rule of Bankruptcy Procedure 3006,
which provides in relevant part:

A creditor may withdraw a dam as of rignt by filing a notice of
withdrawa, except as provided in thisrule. If after a creditor hasfiled a
proof of clam an objection is filed thereto or acomplaint isfiled aganst
that creditor in an adversary proceeding, or the creditor has accepted or
rejected the plan or otherwise has participated sgnificantly inthe case, the
creditor may not withdraw the claim except on order of the court after a
hearing on notice to the trustee or debtor in possession. . . .

[FED. R. BANKR. P. 3006].

The plain language of Bankruptcy Rule 3006 establishes bright-line tests marking the termination
of acreditor’'s* otherwise unfettered right voluntarily and unilaterdly to withdraw a proof of clam.” Inre

Cruisephone, Inc., 278 B.R. 325, 330 (Bankr. E.D.N.Y. 2002). A creditor must obtain a court order to

withdraw a proof of dam if: 1) an objection to the dam has been filed; 2) a complaint has been filed
agang the creditor inan adversary proceeding; 3) the creditor hasaccepted or rej ected the debtor’ s plan;

or 4) the creditor has otherwise participated sgnificantly in the case. Id. Further, upon the successful
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withdrawa of aproof of claim pursuant to Bankruptcy Rule 3006, the withdrawn proof of dam isalegd

nullity and the parties are lft asif the clam has never beenfiled. 1d. at 333; Inre 20/20 Sport, Inc., 200

B.R. 972, 976 (Bankr. SD.N.Y. 1996); Smith v. Dowden, 47 F.3d 940, 943 (8th Cir. 1995).

Thefour circumstances requiring an order from the Court in order for Maintainco to withdraw its
proof of claim are not present. In order to trigger the requirement of judicia gpprovd, an objectionto a
proof of dam must precede proof of clam withdrawa. 1d. Because MCFA and Mid-Atlantic did not
object to the proof of damfiled by Mantainco prior to the request to withdraw on October 14, 2003, the
first circumstance necessitating Court gpprova isnot met. The second Stuation is also not met because
an adversary proceeding againgt Maintainco has not been filed by ether Mid-Atlantic or MCFA after
Maintainco filed its proof of claim on October 6, 2003. Findly, the third and fourth instances requiring
Court approva are not satisfied Snce Maintainco has not accepted or rejected any plan of reorganization
proposed by Mid-Atlantic nor participated significantly in the bankruptcy case. The filing of amation in
this Court by Maintainco seeking to remand an involuntarily removed case does not condtitute “significant
participation” for purposes of Bankruptcy Rule 3006. Therefore, this Court will permit Maintainco to

withdraw its proof of clam and the parties are left as if the dam had never beenfiled. Inre Cruisephone,

Inc., 278 B.R. a 333. The consequence of the withdrawn proof of clam isthat the underlying action does
not condtitute a core proceeding pursuant to 8 157(b)(2)(B).

In addition, even if the proof of claim were not alowed to be withdrawn, in view of the fact that
the proof of claim wasfiled: (i) onthe eve of the bar date for filing claims; (ii) after the Court hed reserved
decisononthe motion for abstention and remand; and (iii) with a specific reservation of rights stating that

under the circumstances, Maintainco was not consenting to the jurisdiction of the bankruptcy court, this
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Court findssuchreservationto be effective under the particular circumstancesof thiscase. Asaresult, the

filing of the proof of cdlam with its reservation of rights does not transform Maintainco’s pre-petition state

law clamsinto a core proceeding nor constitute an acceptance of this Court’s equitable jurisdiction.
Findly, MCFA’s atempt to categorize the underlying lawsuit as a core proceeding under the

generd, catch-dl provisons of 88 157(b)(2)(A) ad (O) mus dso fal. InInre Meyertech, the Third

Circuit Court of Apped's aptly recognized the difficulty “to percaive of a proceeding which would not fal
under the adl-encompassing language of” either 8 157(b)(2)(A) or 8 157 (b)(2)(O). 831 F.2d 410, 416
(3d Cir. 1987). Asaresault, the Circuit Court of Appedls cautioned againg an expangve interpretation of
these statutory provisons. 1d. To that extent, the mgority of bankruptcy courts have reasoned that state
law, contract-type actions, such asthe lawsuit removed by M CFA inthisinstance, which may literdly fdl
within the broad catch-all language of 88 157(b)(2)(A) and (O) are non-core, related proceedings. See

In re United Sec. & Communications, Inc., 93 B.R. 945, 957 (Bankr. S.D. Ohio 1988)(citing numerous

Cases).

Contrary to MCFA’s argument, courts still hold such adversary proceedings to be non-core,
related proceedings evenif any eventua recovery may drasticaly effect the debtor’s estate. See, eq., In
re Donington, 194 B.R. a 759 (noting that 8 157(b)(2)(O) “‘does not render a proceeding core merely
because the resolution of the action resultsin more, or less, assetsin the estate’ " )(quoting Inre Barandlo

& Sons. Inc., 149B.R. 19, 25 (E.D.N.Y. 1992)); Acalyte Elec. Corp. v. City of N.Y., 69 B.R. 155, 175

(Bankr. E.D.N.Y. 1986)(recognizing that traditiona contract-type actions have ardationto and animpact

upon the adminidration of the estate); 1n re United Sec. & Communications, Inc., 93 B.R. at 957-58

(same).
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No matter how criticd it is for MCFA to treat the underlying litigation as a core proceeding, the
nexus between the litigation and the Bankruptcy Code is insufficient to warrant classifying the matter asa
core proceeding for purposes of mandatory abstention. Simply put, no substantive right under the
Bankruptcy Codeisat issuein thelitigation. Inre Donington, 194 B.R. a 759. Further, the facts giving
rise to Maintainco’'s dams agang Mid-Atlantic involve pre-petition events, and the aleged improper
conduct occurred prior to the time Mid-Atlantic filed its Chapter 11 bankruptcy petition. 1d. The
underlying lawauit is peripherdly related to the bankruptcy proceeding and but for the interventionof Mid-
Atlantic's Chapter 11 filing it could only have been brought in state court. For these reasons, this Court
concludesthat the underlying lawsuit is not a core proceeding under 8 157(b)(2). Consequently, the third
and fourth factors of the mandatory abstention test are satisfied.

The sixth and find factor in the mandatory abstention analysis requires this Court to determine
whether the underlying lawsuit can be timely adjudicated instate court. In re Donington, 194 B.R. at 757.
MCFA argues that thisfactor is not satisfied, dlaming “the history of the action makesit dlear that timely
adjudicationwill not occur in [the state court] forum.” (MCFA Br., pg. 12). MCFA reliesonthefact that
the Superior Court of New Jersey has not yet set adiscovery terminationdate or tria date. (MCFA Br.,
pg. 13).

While MCFA imglictly blames the Superior Court of New Jersey for the delay in moving the
underlying actionto trid, the procedural history of thiscasesrongly suggestsotherwise. Therecord before
the Court demongtrates that the partiesthemselvesare responsible for the prolonged and protracted pre-
trid litigation. Simply put, MCFA and Maintainco have been embroiled in acontentious discovery dispute

for wdl over two years. Even asfar back as August of 2001, Judge Lifland surmised that “a sgnificant
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amount of ‘discovery jockeying'” was occurring between the parties. Thisfinding is amplified by Judge
Escda s need to gppoint a Discovery Master in the state court proceeding to help facilitate the discovery
process, foster cooperation between the parties, and resolve the countless discovery disputesin atimely
fashion. Absent the parties' discovery disagreements, there is no reason to believe that this matter could
not be timely adjudicated in the Superior Court of New Jersey.

Importantly, notions of comity and judiciad economy warrant a conclusionthat the state court isthe
proper forum for adjudicating this dispute. Thereisno legitimatereasonto beieve that the necessary time
frame will be short-circuited by having the federa court adjudicate this matter. To the contrary, logic
dictates that it may take more time to bring this caseto trid infederal court because the Court would need
time to familiarize itsdf with the voluminous record and pending motions presently before the state court.

It is amply more economicd and efident at this point in the proceedings for the state court to
adjudicate this matter. Judge Escda and the Discovery Mader are dready intimately familiar with the
complexitiesof the case, the Discovery Master hasissued sevenwrittendiscovery rulings and hasreviewed
numerous documents exchanged betweenthe parties. Further, four motions are fully briefed and awaiting
resolution by Judge Escala, incuding one by Maintainco to file a Second Amended Complaint asserting
additional state law causes of action against MCFA. Despite MCFA' s contention, the underlying lawsuit
has progressed in the state court to a point that to now make the parties retrace their effortsin this Court
would cause needless delay and awasteof judicid resources. Therefore, this Court concludesthat thefind
factor in the mandatory abstentionandyssissatisfied. Accordingly, the Court concludes that mandatory
abstentionisrequired pursuant to 8 1334(c)(2) and the Court hereby remandsthe litigationto the Superior

Court of New Jersey.
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2. Discretionary Abstention

Although the Court findsthat mandatory abgtention is warranted in this instance, it will nonetheless
addressthe doctrines of discretionary abstention and equitable remand, whichrequire asmilar conclusion.
“The equitable congderations relevant to the appropriateness of equitable remand and discretionary
abstention under sections 1452(b) and 1334(c)(1), respectively, are essentidly identicd, and, therefore,
acourt' sanadysisis substantidly the same for both typesof relief.” In re Donington, 194 B.R. at 759-60

(cting Bacor/Morrisown Ltd. Pship, 181 B.R. a 788). The determination by a court of whether to

exercise discretionary abstentionand remand amatter is* necessarily fact driven.” Balcor/Morristown Ltd.

P ship, 181 B.R. a 793. The basisfor discretionary abstention, 8 1334(c)(1), provides asfollows:
Nothing inthis sectionpreventsadigtrict court in the interest of justice, or
in the interest of comity with State courts or respect for State law, from
abgtaining from hearing a particular proceeding arisng under title 11 or
arisng in or related to a case under title 11.
[28 U.S.C. § 1334(c)(1) (1993).]
When deciding to exercisediscretion by abstaining fromametter, a court will congder anong the
falowingfactors: 1) the effect on the efficent adminigtrationof the bankruptcy estate; 2) the extent to which
issues of state law predominate; 3) the difficulty or unsettled nature of the applicable Sate law; 4) comity;

5) the degree of rel atedness or remoteness of the proceeding to the main bankruptcy case; 6) the existence

of therignt to ajury trid; and 7) prejudice to the involuntarily removed defendants.™ |nre Donington, 194

“MCFA removed the underlying action with the gpprovd of Mid-Atlantic. Therefore, factor
seven has no gpplicability to these two parties. Nonetheless, snce MCFA filed a counterclam against
Maintainco, Maintainco is technicaly an “involuntarily removed” defendant in the underlying action.
Because Maintainco is moving to remand the litigation to State court, the Court will assume for
purposes of this Opinion that the arguments set forth by Maintainco in support of remanding the matter
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B.R. at 760 (citing Balcor/Morristown Ltd. P ship, 181 B.R. at 793); seeaso Inre Strano, 248 B.R. 493,

504 (Bankr. D.N.J. 2000).

The second, third, and fourth factors favoring discretionary abstention are met and require little
elaboration. As previoudy indicated, al of the causes of actionasserted by the partiesinvolve ether New
Jersey gtatutory or common law claims. No federa causes of action are implicated in the pleadings and
diversty jurisdictionis lacking. While many of Maintainco's causes of action arguably do not present
unsettledissuesof statelaw, the underlying action does potentidly involve complex legd issuesarisngunder
the New Jersey Franchise Practices Act. Without question, the state court of New Jersey is the most
appropriateforumfor interpreting the statute and applying it to the particular facts presented inthe litigation.
In addition, principles of comity influence this Court’s respect for the state court’s efforts to manage the

caseand leadtodediningto exercisejurisdictionover the matter. See Bacor/Morristown Ltd. P ship, 181

B.R. at 793.

Withrespect to the effect onthe efficdent administrationof the estate, this Court concludes that the
adminigrationof Mid-Atlantic’ sestate will not be harmed by abstentionof the underlying litigation. Rather,
resolving the various date law daims “will be quicker in the forum where the process of adjudication is
dready well underway. Any task left over for the bankruptcy court will [only] be made smpler thereby.”

Bdcor/Morrisown Ltd. P ship, 181 B.R. at 793.

The Court has aready addressed factor number five, the degree of relatedness between the

litigation and the main bankruptcy case. As daed in the anadyss under § 157(b)(2), no subgtantive right

evidence “prgudice,” thus satisfying factor seven.
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under the Bankruptcy Code is a issue in the underlying litigation. The acts giving rise to Mantainco’'s
lawsuit againgt MCFA and Mid-Atlantic involve pre-petition events dleging violations of state lav. The
only connection between the litigationand the Bankruptcy Codeisthe fact that Mid-Atlantic happened to
file for relief under Chapter 11 during the pendency of the removed action. As such, the Court finds that
the rationship between the litigation and Mid-Atlantic’s bankruptcy case is too attenuated to warrant
retaining jurisdiction under 8§ 1334(c)(2).

With respect to factor six, theright to a jury trid, the parties disagree as to whether ajury trid is
possible in the litigationgiventhat the lawvsuit wasinitidly filed in the Chancery Divison of the New Jersey
Superior Court. Significantly, however, Maintainco demanded ajury trid in both itsinitid complaint and
Firs Amended Complaint, and MCFA dso demanded a jury trid in its answer and counterclam to
Maintainco's Firs Amended Complaint. (See Margalis Cert., Exhibits“2,” “3,” and “4”). Nonetheless,
MCFA now clams the parties cannot obtain ajury trid under the New Jersey Franchise Practices Act,
but concedesthat this particular issue has not yet been squarely addressed by the New Jersey state courts.
Moreover, MCFA dso mantans that a jury trid is not avallable because “Maintainco’s request for
injunctive relief . . . precludes ajury trid.” (MCFA Br., pg. 25). This Court will not decide whether
Maintainco can ultimately recaive ajury trid inthe Superior Court of New Jersey giventhe specific posture
of this litigation. Such a decison is not critica to the Court’s determination regarding discretionary
abstention.

Based upon dl of the foregoing, the Court finds equitable factors compel the conclusion that the
remand of this actionisappropriate under the doctrines of discretionary abstention and equitable remand,

pursuant to 28 U.S.C. § 1334(c)(1) and 28 U.S.C. § 1452(b), respectively.
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Fndly, assuming, arguendo, that Maintainco’ s proof of claim is not alowed to be withdrawn and
the reservation of rightsisineffective, and thus the underlying litigation is deemed a core proceeding, the
Court believes, for dl of the reasons set forth above, that discretionary abstention and equitable remand

are dill appropriate under these circumstances. See, e.4., In re Argus Group 1700, Inc., 206 B.R. 737,

748 (Bankr. E.D.Pa. 1996), af'd 206 B.R. 757 (E.D. Pa. 1997).

B. Maintainco's Request For A Determination That The Automatic Stay Does Not
Apply ToMCFA

Maintainco submitsthat asanon-debtor, M CFA isnot entitled to the protections of the bankruptcy
day. (Maintainco Br., pg. 15). Incontrast, MCFA contendsthat Maintainco’ sclamsagaingt it are subject
to the bankruptcy stay because “unusud circumstances’ exist in this case warranting its application to a
non-debtor party. (MCFA Br., pg. 17).

Section 362 of the Bankruptcy Code providesin relevant part:

[A] petition filed . . . under thistitle. . . operates as astay, gpplicable to
al entities, of —

(1) the commencement or continuation, induding the issuance or
employment of process, of a judicid, adminidrative, or other action or
proceeding against the debtor that was or could have been commenced
before the commencement of the case under this title, or to recover a
damagainst thedebtor that arosebefore the commencement of the case
under thistitle. . ..

[11 U.S.C. § 362(a)(1) (1993)(emphasis added) ]

Without question, the scope of the automatic stay is broad. Martitime Elec. Co. v. United Jersey

Bank, 959 F.2d 1194, 1203 (3d Cir. 1992)(citing Assoc. of St. Croix Condo. Ownersv. St. Croix Hotel

Corp., 682 F.2d 446, 448 (3d Cir. 1982)). “All proceedings are stayed, including judicia proceedings.

-24-



Proceeding inthis sense encompasses avil actions. . . .” 1d. However, dthough the scope of the automatic
stay isbroad, the explicit language of 8§ 362(a) “indicates that it tays only proceedings against a‘ debtor’
—theterm used by the statute itsdf.” 1d. (emphagis in origind). Further, dl proceedingsin asngle case
are not lumped together for purposes of automatic stay analysis. 1d. That is, “within asngle case, some
actions may be stayed, othersnot.” 1d. Espeddly in multiple dam and multiple party litigation, it isthe
function of the court to andyze each dam independently in determining whether the autometic stay should
apply to that particular clam. 1d. at 1204-05.

The automatic stay is generdly not available to non-bankrupt co-defendantsof adebtor evenif they

are in a gmilar legd or factud nexus with the debtor. 1d. a 1205 (citing Lynch v. JohnsManville Sales

Corp., 710 F.2d 1194, 1196-97 (6th Cir. 1983)). This prohibition, however, has been liberdized in a
minority of cases where courts have gpplied the automatic stay protection to non-debtor third parties.

McCartney v. Integra Nat’'| Bank N., 106 F.3d 506, 510 (3d Cir. 1997). Classfying such instances as

“unusud circumstances,” thesecourtshave extended the stay to non-debtor third partieswhentwo specific
Stuations arse.

Firgt, where there is such identity between the debtor and the non-debtor co-defendant that the
debtor may be sad to be the real party defendant and that ajudgment againgt the non-debtor co-defendant
will in effect be ajudgment or finding againg the debtor. 1d. Thisexception has ordinarily been limited to

proceedings againg a third-party defendant who is entitled to absolute indemnity by the debtor on account

of any judgment that might result againgt the non-debtor. See, e.g., A.H. Robbins Co. v. Fcdnin, 788
F.2d 994, 999-1000 (4th Cir.), cert. denied, 479 U.S. 876, 107 S.Ct. 251, 93 L.Ed.2d 177 (1986).

Second, courts have also extended the stay pursuant to the genera equitable powers contained in 11
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U.S.C. § 105(a) to non-debtor third parties where stay protection is essentia to the debtor’ s efforts of
reorganization. McCartney, 106 F.3d at 510. This exceptionhasgenerdly beenlimited to circumstances

where principds or officers of a corporate entity have guaranteed the corporate debt. See, eq., Inre

Lazarus Burman Assocs., 161 B.R. 891, 899-900 (Bankr. E.D.N.Y. 1993)(enjoining guaranty actions
against non-debtor principas of debtor partnerships because principas were the only persons who could
effectivdy formulate, fund, and carry out the debtor’ s plansof reorganization); Inre Nelson, 140 B.R. 814,
816-17 (Bankr. M.D. FHa. 1992)(enjoining actions againgt non-debtor guarantor of debtor’ scorporation’s
obligations where guarantor was President of the debtor and President’ sservices, expertise and attention
were essentid to the reorganization of the debtor).

The Court concludes that the circumstances of this case do not mandate that the benefit of Mid-
Atlantic' sautométic stay protectionbe extended to M CFA asanon-debtor co-defendant. Whileasmilar
legd and factud nexus exigsbetween MCFA and Mid-Atlantic because the combination of their alleged
improper conduct gave rise to the clams asserted by Maintainco against both entities, no “unusua
circumstances’ exist compdlling this Court to extend stay protection to MCFA.

Firdt, it cannot be said that within the context of the underlying litigation againgt both MCFA and
Mid-Atlantic that Mid-Atlantic isthe “red party defendant.” To the contrary, based upon Maintainco’'s
damsinthe First Amended Complaint, while M CFA and Mid-Atlantic arecrucid defendantstothe action,
Maintainco asserts distinct clams against M CFA exising independently of the daims brought forthagaingt
Mid-Atlantic. While the remedy Maintainco seeks, namdy, a determinationthat itsdeal er agreement with
M CFA isexclusve, would certainly affect the business of both M CFA and Mid-Atlantic, it cannot be said

that this outcome done warrants afinding extending the automatic stay to MCFA.. In addition, the Court

-26-



consders the second unusual exceptionto belackinginthiscase. Although the dedler agreement might be
considered an important asset of Mid-Atlantic's bankruptcy estate, this is not a Situation where the
principas of Mid-Atlantic have guaranteed their company’s corporate debt or are required to indemnify
the company for any potentid losses. Therefore, this Court concludes that the automatic stay shal not be
extended to MCFA as a non-debtor co-defendant in the underlying action.

C. Maintainco’'s Request For A Determination That The Automatic Stay Should Be
Lifted Asto Mid-Atlantic

Maintainco also seeks anorder vacating the automatic stay so asto permit Maintainco to continue
pursuing itsdams againg Mid-Atlantic instate court. Mationsfor relief from the automatic Stay areguided
by 8§ 362(d) of the Bankruptcy Code, which providesin pertinent part:

Onregquest of aparty in interest and after notice and a hearing, the court
dhdl grat reief from the stay provided under subsection (a) of this
section, such as by terminating, annulling, modifying, or conditioning such
Say —

(2) for cause, including the lack of adequate protection of an interest in
property of such party ininterest . . . .

[11 U.S.C. 8§ 362(d)(1) (1993).]
As evidenced by the foregoing provison, the Bankruptcy Code does not define the term “for
cause,” leaving courtsto “ consider what condtitutes cause based onthe totaity of the circumstancesineach

particular case.” InreWilson, 116 F.3d 87, 90 (3d Cir. 1997)(citing Trident Assocs. v. Metro. Lifelns.

Co., 52 F.3d 127 (6th Cir. 1995)). Theterm*cause” isviewed by many courts as a“broad and flexible

concept.” Inre The Score Bd., Inc., 238 B.R. 585, 593 (D.N.J. 1999). A bankruptcy court is granted
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widediscretionto determine whether to lift an automatic stay for cause. 1n re Rosen, 208 B.R. 345, 356
(D.N.J. 1997).
Although lack of adequate protection is the most common basis for granting relief from the

automatic stay for “cause,” other bases exigt for finding “causs” aswell. Inre Teegroup, Inc., 237 B.R.

87,91 (D.N.J. 1999). Sgnificantly, relief from the stay may be granted when it is “necessary to permit
litigation to be concluded inanother forum, particularly if the non-bankruptcy suit involves multiple parties

orisreadyfortrid.” Id. (citation omitted)(emphasisin origind); seedso InreKemble, 776 F.2d 802 (9th

Cir. 1985). The legidative history to section 362(d)(1) supports this conclusion:
[1]t will often be more appropriate to permit proceedings to continue in
their place of origin, when no great prejudice to the bankruptcy estate
would result, in order to leave the parties to ther chosen forum and to
relieve the bankruptcy court from many duties that may be handled
elsewhere.

[S.Rep. No. 95-989 at 50 (1978), reprinted in 1978 U.S.C.C.AN.
5787, 5836

In determining whether to grant relief fromthe autométic stay so asto permit a party in interest to
continue prosecuting amatter inanother forum, courtswill oftenrely upon the following factors: 1) whether
relief would result in a partial or complete resolution of the issues; 2) lack of any connection with or
interference with the bankruptcy case; 3) whether the other proceeding involves the debtor as afiduciary;
4) whether a specidized tribund with the necessary expertise has been established to hear the cause of
action; 5) whether the debtor'sinsurer has assumed full responsibility for defending it; 6) whether the action
primarily involves third parties; 7) whether litigationinanother forumwould prejudicethe interests of other

creditors; 8) whether the judgment daim arisng fromthe other action is subject to equitable subordination;
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9) whether the moving party’ ssuccessin the other proceeding would result in ajudicid lien avoidable by
the debtor; 10) the interests of judicia economy and the expeditious and economical resolutionof litigation;

11) whether the parties are ready for trid inthe other proceeding; and 12) impact of the stay onthe parties

and the balance of theharms. In re Ice Cream Liquidation, Inc., 281 B.R. 154, 165 (Bankr. D. Conn.
2002); Inre Curtis, 40 B.R. 795, 799-800 (Bankr. D. Utah 1984)(utilizing same factors).2? All twelve
factors are not necessarily present in a particular case, and acourt need not rly onany plurdity of factors

in deciding whether to lift the automatic stay. In relce Cream Liquidation, Inc., 281 B.R. at 165.

In this matter, the most relevant factors are one, seven, and ten. On baance, these factors point
towards the granting of Maintainco's motion for reief from the automatic stay as to Mid-Atlantic.
Permitting the state court litigetion to proceed will result in a complete resolution of the issue of Mid-
Atlantic' s dleged liahility to Maintainco. Further, the record before the Court suggeststhat permitting the
state court action to proceed would not prejudice Mid-Atlantic’s creditors since resolution of the issues
before the state court must be addressed and damages, if any, fixed S0 that the extent of creditors cams
areknown. Findly, for the reasons previoudy articulated, and based uponthe circumstances of this case,
the notion of judicid economy compd s this Court to conclude that the stay should be lifted so asto permit
the litigation to proceed in state court. Simply stated, the substantid time, effort, and resources already
expended by the parties, Judge Escala, and the Discovery Master in moving this case closer totrid should

not be interfered with by this Court. Therefore, pursuant to 8§ 362(d)(1), this Court will lift the automatic

12MCFA concedes that factors threg, five, eight, and nine are not applicable in this case.
(MCFA Br., pg. 22). Further, the Court concludes that factor four is aso not implicated in the present
matter. Accordingly, the Court will not address these factors.
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stay for cause with respect to Mid-Atlantic and permit Maintainco to continue prosecuting its dvil case
againg MCFA and Mid-Atlantic in the Superior Court of New Jersey.
IIl.  Concluson

Based upon the foregoing, this Court will grant the forms of relief requested by Maintainco.
Accordingly, this Court will aostain from adjudicating the removed litigation based upon the principles of
mandatory, discretionary, and equitable abstention. The removed litigation is hereby remanded to the
Superior Court of New Jersey, Chancery Divison. Inaddition, the Court concludesthat the automatic Stay
does not gpply to MCFA as a non-debtor co-defendant, and Maintainco shdl be granted relief from the
automatic stay as to Mid-Atlantic inorder to continue prosecuting its cvil law daims againg Mid-Atlantic
in state court.

An accompanying Order is hereby entered.

/9 Donad H. Steckroth
DONALD H. STECKROTH
UNITED STATES BANKRUPTCY JUDGE

Dated: November 21, 2003
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